COIMOJIOI'usA ITPABA

B.A. I'azsipun
OMNPEAEJEHHUE ITPABA B COLIMOJIOT'M MAKCA BEBEPA

B cmamve paccmampusaemcsa coyuonocuueckas KOHyenyus npasa
svidaioue2ocs Hemeykoz2o coyuonoed. Hecmomps na mo, umo M. Bebep
s67151emcst OOHUM U3 KIACCUKO8 NPABOGOU COYUONO2UU, e20 udeu 8 obnac-
mu NO3HAHUS NPABA U NPAGOOMHOULEHUT 8 HAYYHOU TUMEpPamype pacKpbi-
mol 0anexko He 8 honHol mepe. ObbIYHO OHU U3A2AIOMCA 8 PA3PO3HEHHOM
8uUde, YMo He NO360JIsem COCMABUMb Yel0CmHoe npedcmasgieHue o gede-
POBCKOIU COYUONO2UU NPABA.

Lenv pabomul 3axntouaemces 8 mom, ymobwvl pacKpbinie OCHOBHbIE NOO-
orceHuss coyuonoeuu npasa M. Bebepa, cocmasnaiowue ee «cmuiciogoe
A0p0y. ABMOpOM pacKpei8aemcs coyuoI0cUYecKas UHmepnpemayus npa-
8a 8 paMKax 8eOepo8CKOll NOHUMAOW el COYUOTIO2UY, NPUBOOUNCSL ONpe-
Oelienuie Npaga HemMeyko2o Coyuoaioza 8 KOHmeKcme 0ObsICHeHUs UM Jie-
2ANbHO20 NOPAOKA, PACCMampusaemcs 6e0epo6cKkasi KOHYyenyus hopmaib-
HO-pAYUOHAILHO20 NPABA, A MAKIICe AHATUSUPYEMCsl 6eDepO8CKUL NOOX00
NO3HAHUS NPABOBLIX UHCMUMYMO8 8 COYUATbHOU cucmeMe.

Cormororust paBa— OJTHa U3 OTpacIIel COLMOION MM, Hadasio popMHUPOBAHHS KOTOPOH
yXoauT Bo Bropyto nosioBuHy XIX B. (baumnun 2001: 212-279; Inazeipun 2003). OqHako
B COLIMOJIOTMYECKOM HayKe OHa 710 CHX TTOP HAXOIUTCS B TMOJIOXKEHNH «3OITYILIKKY, T. K.
BOCIIPUHUMAETCSI MHOTMMH MPO(eCCHOHATBHBIMU COLIMOJIOTaMH Kak BTOPOCTENEHHOe
3HaHWE — TIPUTOM, UTO cepa IMpaBa W MPABOOTHOLICHHH SIBIISIETCS HEOThEMIIEMON
4acThEO JT000ro 001LEeCTBa, 3a UCKITIOUeHHeM apXandeckoro. CoBpeMeHHOe 00LLEeCTBO
HE CYILECTBYET BHE €ro MpaBOBbIX XapakTepucTHK. Tak, paccMaTpyBasi COLIMANBHYIO
CTPYKTYypy OOIIeCTBa, HeNb3s He oOpaliaTh BHUMAaHHUS Ha OMMCAHHWE ero MPaBOBOH
CTpYKTYpbl. Cpelli COBOKYMHOCTH COLMAIIbHBIX MHCTUTYTOB 0053aTelbHO HAMO0
BBIJIEJIATE MHCTUTYTHI 1paBa. COCTaBHOM YacThIO MpOLiecca COLMATM3ALN JITIHOCTH
SBJISIETCS ee TMpaBoBasi coLMalM3alusl, CO3HaHUe WHIMBHUIOB BKJIIOYAET B ceOs
MPaBOCO3HAHWE M TIPABOBBIE YCTAHOBKH, COLMATIbHBINA CTATYC JIMYHOCTH COIEPIKUT
XapaKTepHUCTHKY e TPaBOBOTO CTaTyca, MPaBOHAPYLIEHUS U MPECTYIHBIC ACSHUS
SIBIISIIOTCSL BUIAMM COLIMANIBHBIX JIeBUALMi U T. 1. OIHUM U3 BOKHEHILMX acreKTOB
KYJIBTYPBI SIBISIETCS TIPaBoBasi Ky bTypa. [ IpaBo «1poHM3bIBaeT) COLIMYM Ha Makpo- U
MHKPOYPOBHSIX €r0 OpraHu3aliy. A MpaBOBbIE UIBMEHEHHSI — 3TO YacTh COLIMAIBHBIX
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n3MeHeHni. OHOro 3TOro nepeyHs MPaBOBBIX KOMIOHEHTOB OOLIECTBa BIOJIHE
JIOCTaTOYHO, YTOOBI TIOHSATh, YTO B COLIMOJIOTMH MPaBO U €r0 MHCTHTYTHI SBIISIOTCS
00s13ameNlbHbIMY O0BEKTAMH TTIO3HAHUSL.

KoneuHo, npasun 6e3 uckirodeHus1 He ObiBaeT. B conmonoruu npasa ObLT cBOH «30-
JIOTOH Bek». DTO MepHoA KIACCUUIECKOH COLIMOJION MU NPaBa, MpeCTaBIeHHbIN TBOpUe-
ctBoMm D. [ropkretima, M. Bebepa, E. Dpiuxa, P. [laynna, O. Xonmca, I I'ypeuua,
H. Tumarnesa. Kaxk1iblit 13 HUX BHEC CBOIO JIENTY B CTAHOBJICHUE COLIMOJIOTUU TIPaBa,
pazpaboTall OpUrHHAJIBHYHO COLMOIPABOBYIO KOHLIETILIMIO. B cBOO 0uepenk, B 1opeBo-
JIIOLMOHHO# Poccru B colpasibHbIX HayKaxX M IOpUCTIPYASHLIMH CYLIECTBOBAIO MOLLIHOE
TeYeHHe COLIMOTIOrMYECcKOro MoAxoa B M3yUeHnH npasa. B cBsi3u ¢ 3TUM M3BECTHBIN
pycckuii coponor H.M. Kapees BBen B HayuHy0 JIEKCHKY TEPMHH «FOPUCTBI-COLIONO-
ruy». K HuM, B yactHocTH, oTHOcuiMceh C.M. Mypomues, H.M. KopkyHo, M.M. Koga-
nesckui, H.A. I'peneckyn, JLU. [erpaxuukuii, [1.A. Copokun, b.A. KuctskoBckuit
(cM.: Kapees 1996: 103—150).

Cpenu 0TLOB-OCHOBaTesel MpaBoBoii couronorun M. BebOep, nokasyi, 3aHuMaeT
ocoboe Mecto. OH OHUM M3 MEPBBIX CTaJl YIOTPEOISITH TEPMHUH «COLIMOIIOTHS TIPaBad)
(Bebep 1990: 596, 642), ieneHanpasieHHO BBEJT MPABOBYIO MPOOJIEMATHKY B CBOKO CO-
uyonoruueckyto nokrpuny (M. Hunt 1978: 60-92, 102—-103, 130-133), nomy4uBiiryio
HauOoliee pa3BepHyTOe M3NIokeHue B pabote «Xo3sicTBo U 001ectBoy («Wirtschaft
und Gesellschaft», 1922). [TpaBoBbie acriekTsl cotpionorur M. BeGepa Hepeko IoMmxk-
HBIM 00pa30M He OLICHMBAIOTCS, & MEYKITY TEM €ro COLMOIIONHs MpaBa XapaKkTepu3yeTcsl
MHO202paHHocmbio acTiekToB m3ydenus npasa (Imaseipun 2003: 125-156). T. Ilap-
COHC, TOBOPS1 O POJIM COLIMOJIOTHMH NPaBa HEMELIKOTO YHEHOT'O B €ro 001LeCOLMoIorHyec-
KOM MHMPOBO33PEHHH, OTMEeUaJl, YTO «CEepLIEBUHA BEOEPOBCKON COLIMOIIOTHMH 3aKIIHOYa-
€TCsl HA B €0 M3YUeHHH SKOHOMUUYECKHX U MOTMTHYECKUX MPO0OJieM, HU B €10 COLIUOIIO-
WM PEJTUTYH, a B €ro colrionioryu ripaBay (Parsons 1971: 40).

B HemHOrOUMCIIEHHBIX MTyOIHMKALIMAX, MOCBAIIEHHBIX COLIMOIOTONPABOBBIM B3IJIs-
nam M. BeGepa, monoxkeHus ero mpaBoBOH COLIMOJIONMH M3J1aratoTcesl B pa3po3HeH-
HOM BHJI€, YTO HE TTO3BOJISIET COCTABUTD LIEJIOCTHOE TMPECTaBIeHHE O BeOepOBCKOH
couponoruu npasa. [lonnmast, 4to B oHON paboTe HEBO3MOMKHO UCHEPITBIBAIOLLIM
00pazoM mpencTaBUTh coepkaHne coruoniornu npasa M. BeGepa, Tem He Menee,
OyZeM CTpeMHUTBCsI K TOMY, YTOObI M30€KaTh OAHOCTOPOHHOCTH B €€ M3JIOKEHUH U
aHasmze. []env cTaTby 3aKII0YAETCS B TOM, YTOOBI PACKPBITh OCHOBHBIE MOJIOKEHHUS
BeOEPOBCKOM COLMOJIOTHH TPaBa, COCTABIISIOLINE «CMBICIIOBOE SIIPO» COLIMOIIOTO-
MPaBOBOI KOHLETLIMH BEJIMKOTO HEMELIKOTO COLIOOra.

HNHaTepnperanus npaBa B noHuMaroeil conuosornd M. BebGepa

Hcxomublit MyHKT BeOEPOBCKOTO COLMOIIOTUYECKOTO TIOIX0/1a B UCCIIEIOBAHUH
MpaBa CBsI3aH C «IMIUPUIECKOI» OCOOCHHOCTBHIO €ro COLMOJIOTUU (CM. Harp.:
Haseimos 2001: 17), u3yyatomieit colunanbHble ASHCTBUSA, YTO OTIUYAET ee OT
«JIOrMaTUYECKOro» 3HAHUSI TaKUX, HalpUMep, HayK, KaK MaTeMaThKa, JIOTHKa,
HOpMaTHBHas 3THKa, ropucnpynexius (Bedep 1990: 7-17). M. Bebep orMeuar, 4ro
KOTJIJa HOPMAaTUBHO 3HAYMMOE€ B JIOTMaTHMYeCKOM 3HAHUHM CTAHOBUTCS OOBEKTOM
SMITUPUYECKOTO COLMOJIOTMYECKOTO UCCIISIOBAHMSI, OHO B KAY€CTBE OOBEKTa JIMIIIACTCSI
CBOEro HOPMATHUBHOT'O COJICPKaHMSI M paCCMaTprBaeTCsl Kak CyIlee, a He Kak 00bek-
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TUBHO-TIpaBUiIbHOE 3HaueHue (Tam xxe: 590). Metamopdo3a HOpMaTUBHO 3HAYMMBIX
WCTHH B 3HAYMMble KOHBEHLIMAIbHbIE MHEHMSI, KOTJIa OHU CTAHOBSTCSI 00EKTOM ped-
JIEKCHH, paccMaTPHBAIOIISH MX O YITIOM 3peHHs] UX SMIIMPUUECKOro ObITHS, a He
HOPMaTHBHO MPAaBHUIIBHOTO CMBICIIA, CYLIECTBYIOT HE3aBUCUMO OT TOr0, YTO HOpMa-
THBHAs1 3HAYMMOCTb UCTHUH JOrMAaTH4YeCKOro 3HaHUSA SBIISIETCSI BMECTE C TeM anpH-
OpHO# AaHHOCThIO AMmnupuyeckux Hayk (Tam ske: 591). [lockonbky, Mo MbICIH
M. BebGepa, cormonorus npencTapiseT oaHy M3 SMIMPUYECKUX oOacTeit 3HaHuS,
OHa MMeeT Kak CBOE CTeLIM(hHIeCKoe BUICHHE COLMAITBHOTO MUPa, TaK ¥ CBOE, OTITMYHOE
OT FOpUCTIPYACHLIMM, TOHUMAaHUeE MpaBa.

K. Manxetim, paccmarpuBas ipaBononrManne M. BeOepa, mogyepKkuBa Takyto
ero mbicib: «Korma peus naer o mpaBse, mpaBoMopsike, MPaBOBBIX HOpMaXx,
HEoOX0AMMO 0COOEHHO CTPOro COOMIONATh PA3IUYMs MEXIY IOPHUINUSCKUM U
COLIMOJIOTMUECKUM CIIOcOO0M paccMoTpeHusl. B mepBom ciydae cTaBUTCSl BONPOC:
KaKUM J0bKeH ObITh vaean npaea? To ecTh uMeeTcs B BUY: Kakoe 3HauUeHUe, WIlH,
WHa4ye, — KaKOW HOPMATHBHBIM CMBICIT JIOTHYECKH HEMPOTHBOPEUMBO NOJKEH
coziepKarbCs B SA3bIKOBBIX (POPMYJIMPOBKAX, BHICTYMAIOLIMX B Ka4ecTBE MPABOBOI
HOpMbI? Bo Bropom citydae, HalpoTHB, BOMPOC 3aKJIFOYAETCs B CIEAYIOLLIEM: YTo,
(haKTHYECKH, MPOUCXOAUT BHYTPH COOOILIECTBA B BUTY BO3MOXKHOCTH TOT'O, UTO JIFOH,
yYacTBYIOLINE B IEATEILHOCTH COOOIIECTBA, M CPEIN HUX, B 0COOEHHOCTH, TE, KOMY
MPUHAIIEKUT COLMATIbHO 3HAYMMast Mepa (paKTHIeCKOro BIMSHHS Ha IS TeNTbHOCTh
coo01LecTBa, UCXO/sl U3 CBOMX CYOBEKTUBHBIX YOEKICHHI, CUMTAIOT OMpEee/ICHHbIE
MOPSAKA M HOPMBbI 00513aTeIbHBIMU U MPAKTHUECKH OCYLIECTBISIOT X, T. €. PYKO-
BOJICTBYIOTCS MU B cBOMX JeHcTBUAx» (Manxeiim 2000: 258). CmbiciioBoe conep-
»aHue 3Toro (parmenTa noaronkHynmo K. ManxefiMa k Tomy, 4ToObI Ha3BaTh METO-
JIOJIOTHIO TO3HaHMs NipaBa M. Bebepa criocoOom, korja HOpMaTHBHBIN (0rMaTu-
YeCKHi1) XapaKrep rnpasa, MMMaHEHTHO NPUCYLLMHA FOPUINIECKOMY pacCMOTPEHHIO,
«bepercs 3a ckoOkm» (Tam xe: 528). [paBo, B3siTO€ B CBOEM HOPMaTHUBHOM 3Haue-
HHH B CKOOKH, TIOJTy4aeT 3Ha4YeHHE B TOM, UTO OHO 1) CTAaHOBUTCS CyOBEKTUBHO MTOHH-
MaeMbIM CMBICIIOM, 2) B CO3HAaHUH MHO>KECTBA OTAEbHBIX MHAMBHUIOB, 3) CIIOCOOHO
MPOSIBIISITBCS KaK MOOYXIAIOLIMK K JEHCTBUIO MOTHB, MOCKOJIBKY ISl KaXKIIOTO M3
WHIOVBHUIIOB, COCTABMSIOIIMX COOOLIECTBO, CYLIECTBYET BO3MOXHOCTb TOTO, YTO M
JpyTHe ulieHbl 001LEeCTBEHHOM accolraliy OylyT B CBOMX ICHCTBUSX PYKOBOACTBO-
BaTbCsl IMEHHO 3THM CyOBEKTHBHBIM CMBICTIOM. C IOpHIMYECKOMH ke TOUKH 3peHUs]
npaBo packpbiBaeTcs 1) B 0OBbEKTUBHOM (MIeaIbHO-00BEKTMBHOM) CMBICIIE, KOTO-
pblit 2) oOparaercst Ha CyOBbEKT MpaBa, 3) peau3yroluii ero, npuuemM 4) npaBuib-
HBIM fopuandeckum criocooom (Tam xe).

OObsicHeHHe MpaBa B KOHLENTYalbHbIX IPaHULIAX MOHUMAIOLIEH COLIMOIOTUH
noseonuino M. Bebepy npoBecTy MpUHUMOMAIBHOE 1S €r0 COLMOJIOTMH NpaBa
TMOJIO’KEHHE O Pa3InuMK SMITMPUUECKON K HOPMATHBHOM 3HaUMMOCTH nopsiaka (Bebep
1990: 638) u noka3aTb, 4TO W3y4YeHHE 3HAUMMOCTH SMITUPHUECKOro MOopsaKa
COCTaBIISIET OJTHY U3 CTOPOH OOBEKTHO-TIPEIMETHO# 00J1aCTH NMPABOBO COLIMOIOTHN
(I'mazeipun 2003: 125-133).

Uem omMuaeTcst coaeprkaHue 3MIMPHUUYECKON 3HAYUMMOCTH TMOpPsIIKa KaK BaKHOH
MO3HaBaTeIbHON 00JIaCTH COLIMOJIOTHH TpaBa OT IOPUIMKO-HOPMATUBHOTO NMOHUMAa-
HUs ropsiaKa?

Bo-nepBbIx, onuckiBas sSMIupUyecKuii nopsinok, Bebep ormeuarnt, 4to u3BecTHbIE
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MHOTOUMCIIEHHBIE €IMHO00pa3Hsl B TIOBEACHUH JIIONISH, Mpekae Beero, B cdepe KO-
HOMMYECKOH JKU3HH, OOBSICHSIIOTCS OTHIOAb HE TOJIbKO MX OpHEHTALMel Ha Iopyay-
YecKHe HOPMbI, HO TaKkKe M TeM, UYTO UX B3aMMOOPHEHTUPOBAHHBIE ACHCTBUS
OTBEYaIOT X COOCTBEHHBIM HHTepecaM. OH nucai: «I 1o Mepe Toro kak oHU IEHCTBYIOT
TaK1M 00pa3oM — deM Oostee LielepallMoHATBHO MX MOBEIeHHE, TeM 0oiee CXOIHBI
WX peakLMH Ha JaHHbIe CUTYallui, — BO3HMKAIOT OIHOOOpa3ue, peryasiTHBHOCTb U
JUTITEJIbHOCTb YCTAHOBKH 1 MMOBEJEHHS, KOTOPbIE YAacTO 00/1a1at0T 3HAYMTEIbHO O0JTb-
1Iei CTaOMITBHOCTBIO, YeM TIOBEJICHHE, OPUEHTHPOBAHHOE HAa HOPMBI M 00SI3aHHOCTH,
cuMTaroLpecs “o0s3arelbHBIMI B oMpenesieHHoM Kpyry. Tot ¢akt, uto opueHTa-
1M1 TOJIBKO Ha COOCTBEHHBIE U Yy KHe MHTepeChl JocThraeT s dekra, KoToporo oobI4-
HO MBITAIOTCS — W OY€Hb TIIETHO — JOOUTHCS ¢ MOMOLIBIO HOPM, MPHUBIIEK NPH-
CTajlbHO€ BHUMAaHHE MCCIIeI0BaTeNel, Mpexkae BCero B 00J1acTh SKOHOMMKH. .. Oxi-
HAKO 3HAYMMOCTb YKa3aHHOTO SIBJICHHS paCIpOCTpaHsIeTcs M Ha BCe OCTaJIbHBIE Chephbl
yesoBeueckoro nopeeHus» (Bebep 1990: 635).

Bo-BTOpBIX, Ba>KHBII MOMEHT BEOEPOBCKOIO OMUCAHNS SMIMPUYECKOTr0 MOpsIIKa
COCTOMT B TOM, YTO MOBECHHE MHINBHIOB BIIOJIHE MOXKET ObITh OPMEHTUPOBAHO Ha
HECKOJIbKO CHCTeM YCTaHOBJICHHUH, KOTOpPbIe B 00BbEKTHBHO-CMBICTIOBOM OTHOIIEHHH
MPOTHBOPEYAT APYT APYTY, OAHAKO COXPAHSIOT CBOIO CYOBEKTHBHYIO 3HaUMMOCTD
11 HUX. Hanpumep, coracHO 3aKOHOATENbCTBY, y3/M 3arpeLieHbl. Mexay Tem B
COOTBETCTBUH C COLIMOKYJIBTYPHBIMU YCJIOBHOCTSIMH, TIPUHSATBIMU B TEX MM UHBIX
OOIIECTBEHHBIX TPYIMax, Ay3Jdb MOXKET OKa3aTbCsl MPAaKTUYeCKU HEU30eKHOH.
«YuacTBys B ty>nu, — nucan M. BeOep, — MHANBHI OpUEHTHPYET CBOE MTOBEICHUE
Ha 3TU KOHBEHLIMOHAJIbHBIE TIPEANUCAHUS; OJHAKO, CKPbIBas CBOM JEHCTBUS, OH
opueHTHpYyeTcs Ha TpeboBaHKe 3akoHa. CrieioBarTesbHO, MPaKTHYECKOe BO3/IeCTBIE
SMITMUPUUECKOM. . . BHAUMMOCTH 00EUX CHCTEM YCTAaHOBIICHHH B 3TOM CITydae pasjinyHO.
Mexmy TeM 00eMM cucTeMaMm MPUTHCHIBAEM SMITUPUYECKYTO “3HAYMMOCTh, KOTOpast
COCTOMT B TOM, YTO MOBEAECHHE OCMBICIIEHHO OPUEHTUPYETCs Ha MX (CyOBEKTHBHO
OCMBICJICHHBII) CMBICIT U UCTIBITBIBAET ero BiausiHue» (Tam xxe: 637).

B-tperbux, M. BeOep, packpbiBas cBoe MOHMMaHHE 3HAYMMOCTH SMITUPHUECKOrO
TOpsiJIKa, OTMeYaJl, YTO MOCKOJIBKY 3HAYMMOCTb MPaBOBOIO MOPSAKa OMpeesseTcs Mpu-
3HaHWEM MHAMBUIAMH HOPM NpaBa v OpHEHTALIMEH Ha HUX B CBOEM MOBEJICHNH, TO JKe
€CJIM 15l HEKOTOPOTO YKcIa JIFoiel HOpMBI TIpaBa CITy>KaT 00pa3LioM M 00s13aTebHbIM
YCITIOBHEM HX JKM3HH, TO BO3PACTaeT U BEPOSTHOCTb OPHEHTALH MOBEIEHUS IPYTHX JTFO-
Jielt Ha 1aHHBIN nopsaaok. Ho BMecTe ¢ TeM, HECMOTpsl Ha TO, YTO HEKOTOPBIH FOpUANYeC-
KU MOPsIIOK OPHULIMAIIBHO CYLIECTBYET, €CJTM 00X MK HapyLLEHHE STOro Mopsi/iKa rpe-
BpaLIAETCsl B PABUIIO, TO €10 3HAMMMOCTb 15l MHAMBUIIOB «OMPaHUUHBAETCSD) WU 1aXKe,
B KpaiiHeM cityuae, BooOuie yrpaunsaetcs (Tam xke: 513, 637-638).

B-uerBeptrix, M. BeGep, paccmaTprBast SMITMPUYECKHIA OPSIOK, OTMETHII, UTO
pa3Hble KaTeropuu JIFOAeH HEPeIKO BKJIAAbIBAIOT Pa3IMUHbIA CMBICI B COIEpIKaHUE
IOpUIMUECKUX HOPM-TpeOoBanmii. X cMBICTIOBOE 3HaUEHHE MOYKET OTIIMYATHCS IAKe
y nipodeccHOHANIBHBIX OpUCTOB. TeM Gosnee cyObEKTHBHBIM CMBICT 3aKOHA MOMKET
OBbITh HEOAMHAKOB Y PA3IMUHbIX TPy YOk, rpakaaH (Tam ske: 637-638).

Hrak, packpbiB conepkaHue SMIMPUYSCKON 3HAYMMOCTH Topsiaka, Bebep BbI-
JeNTUIT IPUHLIMIMHANIBHBIN aCleKT uccieaoBaTebekol cdepbl COUMONOTUHY TpaBa,
M3yyvaroliei Mpexae Bcero CyObeKTUBHBINA CMBICI IOPUAMYECKUX MHCTUTYLIMH UH-
JIUBHI0B, MHOT00Opa3ue HX CyObEeKTHBHO 3HAUMMBIX OPUEHTALMH 110 OTHOLLEHHUIO K
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MaKCHUMaM JIerajbHOro Mops/iKa, a Takke MaciuTad pacrpoCTpaHeHUsl ITUX ycTa-
HOBOK-OPHEHTAIHI B 001IeCTBE; YCIOBUS, PaKTOPhI, COCOOCTBYOIINE (hOPMUPO-
BAHHIO TMOBEJCHHs TPaKIaH, COOTBETCTBYIOLIEr0 MaKCHMaM JIETaJIbHOTO MOPSI-
Ka; 4epThI-0COOEHHOCTH AMITUPHUECKOrO MOPSKA U €r0 COOTHOLIEHHE C FOPUIH-
YEeCKUM HOPMATHBHBIM MOPSIAKOM.

JleruTHMHBIH NOPSIIOK U BeOepoBCKoOe ompeJe/ieHHe NMpaBa

Onpenernenye npaea, chopmyarpoaHHoe M. BeGepom B KOHTEKCTe OIMUCaHKs UM
JIETUTEMHOTO TTOPSIIKA, SBIISETCS CYIIECTBEHHBIM MOMEHTOM €T'0 COLMOJIOTHH TIPaBa.
OH oTMeyYal1, YTO COZIepKaHMEe COLMAIBHBIX OTHOIICHUN Ha3bIBACTCS JISTUTUMHBIM
TIOPSAKOM B TeX cITydasx, KOryia MoBe/leHne MHAWBUIOB OPHEHTUPOBAHO HA MX Tpel-
CTaBJICHUE O CYIIECTBOBAHMU MPABOBBIX MAKCHM JIESTUTUMHOT'O Mopsiaka. Bo3aMoskHOCTh
TaKOW OpUEHTAIMK ObliIa UM Ha3BaHa 3HAYUMOCTBIO JIeTHTUMHOTO ropsizka (Tam sxe:
636—637). Bebep nucas, 4To 0 3HAYMMOCTH TIPABOBOrO TOPSZIKA CIIEIYET TOBOPUTB,
«koryna (pakTHUecKasi OPUEHTALMS HA STH MAKCHMbI TIPOUCXOAUT XOTS Obl OTYACTH
(T. €. B TOH cTeTeHu, B KaKoli OHa MOYKET UTPaTh MPAKTUIECKYIO POJTb) TOTOMY, YTO OHH
CUMTAFOTCS 3HAYMMBIMH JIJIS TIOBEJICHUS] UHIMBUIIOB, T. €. 00sI3aTe/IbHbIMU JIIsl HUX,
WITY CITY’Kar. .. 00pas1ioM, TOCTOWHBIM roapakanus (Tam xke: 637).

JlerutuMHOCTB TIOpSIZIKA MOXKET ObITh TapaHTUPOBaHA (0OecrieyeHa) BHyTPEHHE 1
BHelIHe. BHyTpeHHe — uto o3HavaeT: 1) uncto addekTrrHO (3MOIMOHAITLHOM TIpe-
JIAHHOCTBIO); 2) IEHHOCTHO-PAIIMOHATLHO (BEpOi B a0COMFOTHYHO 3HAYMMOCTh MOPSIIKA
B KaUeCTBE BBIPAYKECHUs BBICOUAMIIINX HEMPEIOKHBIX LIEHHOCTEH — HPaBCTBEHHBIX,
ACTETHUYECKHUX WITH KaKHX-TTMOO MHBIX); 3) pefTMrHo3HO (BEpOid B 3aBUCMMOCTH Onara 1
CraceHus OT coxXpaHeHus JaHHoro nopsika) (Tam xxe: 639-640).

K BHemrHnM rapaHTHsaM JeruTUMHOTO Tiopsiaka M. Bebep otHocun yciognocme
u npaso (Tam xe: 640). YcnoBHOCTb rapaHTHpyeT MOPSIOK MOPULIAHAEM OTKIIOHe-
HUsI OT €T0 HOPM-TpeOOBaHMUIA B OTpeJielieHHOM KpyTYy Jiroziel. CieoBaHHe YCIIOBHO-
CTH (Harpumep, HeOOXOIMMOCTb MPUIEPKUBATHCS T€X HITH MHBIX MPABUIT B OOIIIEHHH,
ofieXk e, STUKETE U T. I1.) OXKUIAETCs OT MHAMBK/IA KaK 00s3aTeJIbHOE COOTBETCTBUE
0o01IeCTBEHHBIM HOpPMaM-CTaHAapTaM W OTHIOAb He TPeNoCTaBIsSeTCs ero
MPOU3BOJILHOMY petiieHHto. [ [py HapyilieHnH YCII0BHOCTH (B YaCTHOCTH, TpeOOBaHMI
MPoheCCUOHATTBHOM 3THKH) «COLMAITBHBIN OOMKOT CO CTOPOHBI JTFOfIeH OTHOM podeccuu
YacTO OKA3bIBAETCS 3HAYMTENIBHO OoJiee IEHCTBEHHOH M Oy TUMOM Kapoii, 4eM Ta,
KOTOPYIO MOT ObI BEIHECTH CyJeOHBIN ripuroBopy (Tam xke).

PemmaroriMm MOMEHTOM B IOHMMAaHHH TIpaBa Kak BHEIITHETO rapaHTa JISTMTUMHOTO
niopsizika it M. BeGepa Obij10 Handve crielMaibHOM rpymiibl ipuHy»kaeHust (Tam xke:
641). Hammuwe Takoii rpyTisl — 3TO pa3rpaHAYUTENTbHBINA PU3HAK MEYKTY YCIIOBHOC-
TBIO 1 TipaBoM. [ lopsiiok, rapaHTHPOBaHHBII M3BHE TOIBKO OYKHIAHUEM TTOPULIAHKL, TIPH
OTCYTCTBUM TPYIIIbI JIFOACH, ISHCTBUSI KOTOPBIX CIIEMAIbHO HAIPaBIIeHbI Ha €ro Co-
XpaHeHue (o0ecriedeHre), He MOXKET OBbITh orperierieH Kak npaeo. Tak, 1efcTBys X03s-
VIHA JIOMa B OTHOLIIEHUH YKWJTHLIOB, BEYIIIUX CeOst HETOIO0AFOIIM 00pa30M, He BBIXOIST
3a Mpe/IesTbl YCIIOBHOCTH, TIOCKOITBKY MepbI IPUHY KIESHHSI, IOPULIAHHS PUMEHSIET TOITbKO
otnenbHbI YennoBek (Tam ske: 640). B pesynbrare 3tux pasmbiinieHnii M. BeGep
JlaeT crieyrolLLee ornpenesieHre npasa (OH OTMeval, UTo B FOPUCTIPYIEHLIMK OHO BIIOJTHE
MOXKET ObITh UHBIM): «[Topsiiok MOKET ObITh OMpe/ieNyieH Kak MPaBo, eCliv OH BHELITHE
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rapaHTUPOBaH BO3MOYKHOCTBIO, YTO MPUHYKAEHHUE ((PUBUUECKOe UM TICHXOJIornyec-
Koe) OyZIeT OCyLLECTBISTHCS OIPEACICHHON IPYIINON JIIOeH, CrielMaIbHO CO30aHHON
JUTS 9TOH 11e7TH, 4T00BI 00ecTieurBaTh MOAYMHEHHE WK Ipecekars HapyieHns» (Weber
1966: 5). B coBpemeHHOM 00IiecTBe, Yka3biBaja BebOep, TakuMu crieliiaabHBIMH
COLMAITBHBIMH IPYTITIAMH, FAPaHTUPYFOLLIMH MOPSIOK M TIOBUHOBEHHE, SBIISIOTCS CYIIbH,
MPOKYPOPHI, CyleOHble UCTIONHUTENN U Apyrue ocodble (0OBIMHO cOLMaibHO-
nipodeccroHabHBIe) rpyNITbL. Me Ty TeM Crielian3upOBaHHbIE MPYTITbl — FapaHThI
JIETUTUMHOTO TIOpsiJIKa — He 00513aTelIbHO MMEIOT BUJI, XapaKTepHBIi [T pa3BUTON
LMBUIM3aLMH. Takoi rpynmnoii-o01HOCTBIO, HAPUMEP, MOKET OBITh PO B BOMPOCax
KpoBHO# MecTu (BeGep 1990: 641).

Hrtak, npaBo B €ro OTHOLICHWH K JISTHTUHMHOMY MOPS/IKY NOHUMaeTcsi BebGepom B
Ka4yecTBE OJHOTO M3 BHEIIHWX YCIJIOBHHA, TapaHTUPYIOLINX JISTUTUMHBIH MOPSIOK B
o01ecTBe, MOCPEICTBOM CIEeLUATbHON COLMAIBHON TPYMIbI MPUHYKACHUS K
COOMIONEHHIO ero TpeOOBaHWI-MaKCUM B cITydasix UX HapyLLeHHS.

®opmanbHO-panHoHaabHOe npaBo M. Bebepa

BesycnoBHo, BaxkHOW cTOpOoHOI couponoruu npasa M. BebGepa sBnsiercs ero
KOHILICTIIUS hopmanvro-payuonanvuo2o npaga (cM.: bepman 1998: 521-533;
Berman, Reid 2000: 223-239), o0bsicHeHHEe KOTOPOTO 3XKIIETCS HA TOHUMAHUK UM
Gopmanvrotl payuonaneHocnu COLUANBHBIX OTHOLIEHUH B 3aMafHOM OOLLIECTBE.

Conepxanue (opmanbHON parioHatbHOCTH M. Bebep yarie Beero nokassisa
Ha npuMepe 3anaJHol KanuTaJIuCTHUeCKOW SKOHOMHMKH, CpPaBHUBAs hOpMabHYIO U
MaTepUaJIbHyI0 PaLMOHAIIBHOCTh XO35MCTBEHHO-9KOHOMHUECKHX OTHOLIEHUH. OH
OTMeyYas, YTO B SKOHOMHKE, OpraHM30BaHHOM Ha Hayanax GopMaibHON palOHATIbHO-
CTH, «KaK/10€ TIPEATIPUATHE pacCUUTaHO HA IPUOBLIB, T. €. Ha TO, UTO Oy/IeT JOCTHT-
HYT M3JIMLLEK 110 CPAaBHEHMIO C IEHEeKHOM OLIEHKOW 3aTpayeHHbIX Ha NPearpusITre
cpencts. OHo paoTaeT Mo pacueTy Kanuraja, T. €. COCTaBIsieTcs: OalaHe, K KOTo-
pPOMY MPUBOIATCS BCE €IMHUYHBIE MPaBUIa B 00JaCTH “KaJbKyIaUMu”, T. €. OTpeze-
JICHUs 1IAHCOB Ha MEHOBYIO MPUOBbLTL. Pacuer kamurana o3Havaer, uTto Ojara BKJ1a-
JbIBAIOTCS B MPEATIPUSITHS MO AEHEKHON PACLIEHKE U M0C/Ie OKOHYAHHMSI. .. YCTaHOB-
JIEHHOTO XO3MCTBEHHOTO [ePHOAIA MOACUUTHIBACTCS ICHEKHAS MPUOBUTH UITH YOBITOK
(myTeM cpaBHEHHMS! HaYAJIbHOM M KOHEYHOH LIEHHOCTH KanuTaja). [lockombKy 3ToT
pacueT CTaHOBUTCS BCEOOLLMM, Ha HETO M TEM CaMbIM Ha LIAHChI PbIHKA OPUEHTHPY-
10Tcst 0OMeH Onar v ux npousBoacTBo» (Bebep 2001: 13). M. Bebep noauepkusai,
YTO MPOM3BOJICTBEHHO-KAIMTATMCTUYECKHE OTHOLIEHHS PH (hOpMAITbHO-paLIOHANb-
HOM MX OpraHu3aly OPUEHTUPYIOTCS UCKITIOYMTENILHO Ha IIAHCHI PHIHKA M HE MOTYT
B PBIHOYHBIX YCJIOBUSIX ObITh 3aMEHEHbI APYTOM CUCTEMOM XO3HCTBEHHOM OpraHu-
3alyK, I3MepeHns u3aepkek v goxonos (Tam xke: 14). DopmabHyO OpMEHTALIMIO HA
LIaHChl PbIHKA HEMELKHH yUeHbIH Ha3bIBajl MUPHOM O0pb0OH roneit Mexkmy coboli 1
6oprooii 3a neny (Tam ke: 10, 13). Takum o6pazom, popmaribHas paroHaIbHOCTb B
HKOHOMMKE 3aKJIIOYaeTcs B pacyeTe aHCOB (BO3MOXKHOCTEH) JOOUThCS HKelaeMo-
TO pe3ysbTara, MpearoiaraeT sICHoe MOHMMaHUe LieNeil M aleKBaTHbIX UM CPEICTB
peanmzalui, KabKYISLMIO U3IepPIKeK U JJOXOIOB.

B otnnume ot popmanbHO pallMOHANBHOCTH MaTepHalibHasi paOHAILHOCTD B
cepe FKOHOMHUUIECKHX OTHOLIEHHUH He Oa3upyercst Ha (POpMaJIbHBIX pacyeTax IIaH-
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coB peiHKa. [1o cioBam Bebepa, 3T0 pallMOHAIBHOCTD /ISl 4eTro-To», T. €. OHA pac-
CMaTpuBaeTCs B OTHOLICHUM K HEKOTOPBHIM LIEHHOCTSAM (HarpuMep, K MOpaJIbHbIM
LIEHHOCTSIM M TPE/ICTABJICHUSIM O CTPAaBEIJIMBOCTH) JIMOO B CBS3M C TIOIUTUYECKOM
11eJIecO00Pa3HOCTHIO U Pa3IMYHBIMU COLMABHBIMU Boripocamu (Tam xke: 10).

«PackorioBbIBaHHE) COIMAIEHBIX OTHOIIEHWH CBS3aHO, B TOM YHCJIe, C TEeM, YTO
Ha 00J1acTh MpaBa U MPaBOOTHOIICHUH, KaK U Ha JApyrue cepbl 00IEeCTBEHHOM KU3-
HU, pacnipocTpaHseTcst JedcTBre GOpMAaTbLHBIX U MaTepPUATIbHBIX (COepKATETbHBIX)
HayaJl palioHaIbHOCTH, «ITPaBOBast )KM3HB TOXKE 3HAET TaKyto OOphOY B CIIOpe MeK-
1y (hopMaTbHBIM MPUMEHEHUEM TpaBa U MaTepUaIbHBIM YYBCTBOM CIIPABEITUBOC-
» (Tam xe: 22). B kauectBe npumepa GopbOBI POPMATIBHOTO M MaTepraIbHOTO
MPUHIMIIOB B nipaBe M. Bebep paccMarpuBall MPOTUBOCTOSIHUE MPYCCKOTO KOPOJIst
®punprxa Benmkoro u npodeccroHa bHBIX IOPUCTOB, TOIKOBABIINX €T0 YKa3bl U
pelieHusl, POAMKTOBaHHBIE CTPEMIICHHUEM K TTOJIb3e JIs 1eJiei yIpaBJieHHs 1 o01ie-
ro 6mara, cTporo popMalibHO, UTO, [0 MHEHHEO MOHapXa, MPUBOAWIIO K HeXKellaTe b-
HbIM ob11ecTBeHHBIM rocnencTBusaM (Tam xke: 22,309, 491). K marepuanbHo# ropHc-
ki M. Bebep 0THOCHIT FOPUCTIPYICHIIUIO MYCYJIbMAHCKOTO Ka I, FOCTHILIUIO Te-
OKpaTuu M abCcoNoTU3Ma, IOCTUILHMIO Ke OIOpPOKPaTHYECKOTO THIIa CUMUTAJ
(hopmanbHO-topurueckoii (Tam sxke: 22).

I'maBnoe, uTo BeImEmNsT BebGep cpeny colmaibHBIX MOCTIEACTBHIA (hOPMaTEHOTO
MpaBa, 3aKIFOYaeTcsl B TOM, YTO OHO MPEIOCTaBISAET COIMATBHBIM CyObheKTaM
BO3MOYKHOCTb TIPE/IBAPUTENIEHOTO YueTa UX NeUCTBUN U pe3yasTatoB. DopMabHO-
pamMoHaNIbHOE TIPABO MO3BOJSAET (HAMogo0He YKOHOMHYECKOTO pacdeTa)
«ONTUMHU3UPOBATEY YEJIOBEUECKYIO JESTEIBbHOCTh, OHO SIBJIICTCS FOPUIANYSCKUM
CIMOCO0OM «KaNBKYJISIIIUA W BBIYMCIIEHUS» IIAHCOB Ha JOCTIKEHHE ycriexa
YYaCTHUKAMHM COLMATEHBIX OTHOIIICHWH B OTHOIIICHUH UX LISJICH.

AnodeoszoM popmabHO-palMoHaTBEHOTO MpaBa s Bebepa Obina opucnpyoen-
yus Hemeyxux narwoekmucmos XIX eéexa. B nmeanbHOM (MIeaTbHO-THITHYECKOM)
BUJIE TIPABO, XapakTepHu3yrolieecs (opMaIbHON pallMOHATIBHOCTBIO, TIPE/ICTAeT Kak
JI02UYeCKU 83AUMOCBA3AHHASL CUCmeMAa aOCMPAKMHLIX HOPM, HA OCHO8e KOMO-
POt haxmuvl KOHKPEmHO20 10pUOUYECcK020 Oend Ul npoobiemvl, CeA3aHHble C
npagom, Moeym Ovlinb KeAIUGUYUPOSAHHsL U UM OyOem HAOeHO COOMBenCcmag)-
towee gopmanvro-npagogoe peuienue (cM. bepman 1998: 526).

B npoTHBOMNONoKHOCTh PUHILIMITIAM (POPMATEHOTO TPaBa MaTepHaIbHAs FOpHC-
JIUKIHS HE TIO3BOJISIET YCTAHOBUTD MPAaBOBBIX PAMOK, 00ECTIEUNBAIOIINX «KATbKYIIS-
MO YKU3HEHHBIX IAHCOB)» YYaCTHUKAM COLMAIBHBIX OTHOLICHUH. Tak, Harpumep,
HEMELIKHI COLMOJIOr OTMEeYall, YTO, TI0 YCTOSBIIUMCS KUTAWCKUAM FOPUINYECKUM
MpaBUIaM U 00bIYasM, JIOMYCKAJIOCh, YTO YeJIOBEK, MPOAABIINI JOM JAPYroMY JIUILY,
Pa30pHBIIKCH, MOXKET Hepe3 HEKOTOpOe BpeMsi BEpHYThCS OOpaTHO B 3TOT JIOM M
MPOCUTH MPHUHATH ero. CUuTanock, 4To €Clii HOBBIH Biajiesel] JoMa He BBITOJITHUAT
3TOrO JAPEBHETO 3aBeTa OpPaTCKOM MOMOINM, TO QyXH paccepasTcs. TakvM ImyTem
00eTHEBIIHNI TPO/IABEL] CHOBA BCEJISJICS B JIOM, HE IJIaTsS HUYETO 3a MPOKUBAHKE B
HeMm. BeOep rmoquepkuBalt, 4To Npu noi00HBIX MPABOBBIX MOPS/IKAX BEJICHUE palvo-
HaJIbHOTO SKOHOMHUYECKOTO X035ICTBa COBEPILIEHHO HEMBICTTIMO. DKOHOMHYECKOMY
PaLMOHAITU3MY «HEOOX0MMO MPaBo, paboTatoliee Mo 3apaHee OnpeeeHHOMY Ta-
HY, KaK MallliHa; 00pPSA0-PEIUTUO3HbIe U MUCTHUECKHE COOOPaXKEHHs HE JOJIKHBI
WTpaTh 371ech HUKakoi pormm» (Bebep 2001: 310).
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DopmanbHO-palMOHaANTbHOE TPaBo sBIIsieTcs, Mo Mbiciu M. Bebepa, 3Haunmoit
HEOTbeMJIEMOM COLIMATbHOM XapaKTepUCTHKOM 3araqHoro odiecTsa. B craHoeineHnn
STOM MPABOBOM CHCTEMBI 0COOYHO POITb BBITIOIHIITH MPoheCCHOHATBHBIE FOpUCThI. Bebep
OTMeYaJl, YTO KPYNMHEHIIMMH MPEACTABUTEIIMH IOPUIMUECKOTO palioHaIn3Ma,
OKa3aBIIMMU BeCOMOE BIIMSHHE Ha (OpPMHUpPOBaHUE 3amaJHOW (opMalbHO-
PaLMOHAITLHOW MPAaBOBOM CUCTEMBI, OBbUTH UTANIBSIHCKUE TPABOBE/Ibl, COXPAHUBLIKE
MpaBoBble TPAAULIMK PUMCKOTO TMpaBa, OpraHU30BaBIIKHe TMpeEnojaBaHue
CHCTEMATHYECKOrOo Kypca Mpaea, B YaCTHOCTH, B TPUOOPETIIIEM 0COOYIO U3BECTHOCTD
BornoHckom yHuBepcuTeTe; (hpaHLy3CKHMe KOPOJIEeBCKHE IOPUCTBI, pa3padoTaBlive
(hopMasIbHBIE FOPUIMYECKHE CPENICTBA JUTS «TOPbIBa» a0COMIOTH3MA KOPOJIEBCKOM
BJIACTH M TOCIIOACTBA CEHLOPOB; TEOPETHKH KAaHOHHUUYECKOTO IMpaBa; MPUABOPHbIE
IOPUCTBI U YUEHBIE Cy/IbM KOHTUHEHTAILHBIX KHS3EH, HUJIEpIaHICKhe TEOPETUKH
€CTEeCTBEHHOTO MPaBa, aHITIMHACKUE KOPOJIEBCKUE U NapiiaMeHTCKuUe FopHcThl, Noblesse
de Robe (nBopsiHCTBO MaHTHM) (ppaHIy3CKMX MapiaMEeHTOB, aJBOKAThl SMOXH
pesomonmu (Bebep 1990: 664—665).

Urtak, nonoxenus o GpopmabHO-pallMOHATILHOM TpaBe Kak MIeajbHOM THIIE
MPaBOBOI CHUCTEMBI 3aMaJHOTO OOLIeCTBa M CpaBHEHHE ero ¢ MaTepuanibHOMN
FOPUCIMKIHEH (TPaBOM ) SIBJISFOTCSI BOXKHEMHIIIeH YacThIO colpiosioruu rpasa M. BeGepa,
PacKpbIBatOLIIEH ero MpaBoNOHUMAaHVE.

3anagHbiid ropoa: BeOepOBCKHl MOIX0 MO3HAHHUSI MPaBa B CONHUAJIbLHOMN
cucreMme

ITo M. BebGepy, 3amagHoeBporeiickre ropoaa «IpeacTaBiIsuii co0oi 0OImecTBeH-
HYIO OpraHH3aLKio O(ULMAILHOTO XapaKTepa, 00IaAatoLLy 0 0COOBIMU OpraHamH, COr03
”OHOpPrepoB*, MOJUMHEHHBIX B KAUECTBE TAKOBBIX 00LIEMY ISl BCEX HUX TPaBy, CIIe0-
BaTeJIbHO, PABHBIX 110 CBOEMY MpaBoBOMY TonokeHHto» (Bebep 1994: 334). OueuHo,
YTO BbIZICJICHHbIE HEMELIKUM YYEHbIM MPU3HAKH 3aI1aIHOro ropoaa — opuyuaivbHas
opeanuzayus (yupexcoenue), Hanuyue cO6CmEEeHHO20 20POOCKO20 Npasa, cyod,
YRpagenus, TUYHOCIMHO-2PANICOAHCKULN CIamyc 20podican — CBS3aHbl ¢ Mpa-
BoM. He noasnexuT HUKakoMy COMHEHHIO, UTO UX COZIep KaHHUe, CMBICIT, IPaKTHYec-
Kasi poJib He MOTYT OBbITh TOUHO OfpezesieHbl 0e3 0OpalleHHs K FOPUINYECKHUM MOHSI-
THSIM, SI3BIKY IOPUCTIPYISHLIMM U IopUAnYecKoi mpouenype. [Tockoneky ropudurxo-
npagosvie OCHOBAHUA AGNAIOMCA KOHCIUMYUPYIOWUMU HAYANAMU 3GNAOHO20
20p00a, NOCMOIbKY 20POOCKAs 0OUWHOCIb 3aNAOH020 MUNA 8 CYUWeCMBEHHOU
Mepe AGIAeMCs 10PUOUKO-NPABGOGOU COYUATLHOU OOUHOCBIO.

B uem 3akumouaertcs, no moiciny M. BebGepa, coumanbHbli cMbICH TpaHChopMaLii
COLMAJIBHBIX OTHOLIGHWH TOPONICKOM OOLIHOCTH KaK COLMAIbHOM CHCTEMBI B TOM
cilydae, KOrjia B €e CTPYKTYPY «MMIUIaHTHPYETCs MPAaBOBOM KOMIOHEHT?

Craryc 3anaJHOeBpOMneiickoro ropoaa Obul cTaTycoM KOPHOpaLyy, KOMMYHBI
(Universitas). B cooTBeTCTBHMM ¢ pOMaHHUCTCKO-KAHOHUYECKON TeopHeit, Kopropa-
Lust IeficTByeT Kak ropuanueckoe Juio. C hopMabHO-MIPaBOBOM TOUKH 3pEHUS,
rOpoa-KOpIopalus — 3TO OTpeIeTIeHHbIH B (JopMaTbHOM OTHOIIEHUH O01IeCTBEH-
HBIM, BOSHHBIH, Cy/1eOHbII COI03, COOOIIECTBO-YUPErKICHUE TOPOXKAH-OFOPTepOB WITH,
WHay4e ToBOpsl, A AIMUHHUCTPATUBHBIH OKPYT ¢ COOTBETCTBYIOLIEH oprIanbHOM cTa-
TYCHO-JIOJDKHOCTHOM CHCTeMOM, OpUIIMATTbHO 3aKpeTIeHHBIMH MpaBaMH 1 00s13aH-

66



Taseipun B.A. Onpeoenenue npasa 6 coyuonozuu Maxca Bebepa

HOCTSIMU TOpOXKaH, COOCTBEHHOM opraHu3almyeil yrnpasieHus U CyI0IpOU3BOACTBA
(Tam xe: 360-386).

AHTHYHBIC M a3UaTCKKE rOpOJICKHE MocesieH s, otMevan Bebep, cyliecTBoBan
Ha JIPYTHX, YeM 3araJHOEBPOIeiicKie roposia, OCHOBaHMSIX. X KOHCTHTYHpPYIOIIM
HavaJioM ObUT o1t (POIOTUIEMEHHBIE CBSI3H ), XapaKTePHU3YFOLIHICA KPOBHO-POIOBBIMH,
CeMEHHO-POIOBBIMHU M MaruueCKH-pesTUrMO3HBIMH y3aMH, MOCKOJIBKY, KaK 9TO M3IIpeBIie
YCTAaHOBWJIOCh, BCAKHUI JIETMTUMHBIN CO03 JIOJKEeH ObIT 6a3upoBaThcs Ha PoOJIo-
PUTYalbHOW OCHOBE TPaJMIMOHHBIX (HOPM COOOIIECTBA JHOACH — POJI, KypHs
(dbparpus), Tpubda (huna). UMeHHO NpUHAAIEKHOCTH K POJIOBOMY COOOIIECTBY ObLiia
HEOOXOMMBIM MPU3HAKOM TMOJTHOMPABHOTO YJieHa B OOLIECTBEHHOM, B TOM YHCIIe
TOPOZICKOM aCCOLIMALMH, ITO3BOJISBILMM €My IPUHUMATh Y4acTHe B KYJIBTOBBIX 0Opsiiax
Y 3aHUMAaTh KaKyro-In0o gomkHocTh (Tam xe: 334-342).

[TpaBo, cornacHo pa3mbinuieHusM M. BeGepa, cTaHOBSICH CTPYKTYpHBIM
3JIEMEHTOM COLMAIIBHBIX OTHOLLEHWH, MOAU(ULIMPYET COOOLIECTBO (COLMATBHYIO
CHCTEMY) BIOJIHE ompejaeneHHbIM 00pa3zoM. OHO MO3BOJISIET MPEONOTETh
TPAJMLIMOHHBIN THIT MAarHYeCKH-PESTATHO3HBIX U POJOBBIX OTHOIICHUM, JIEHHYIO U
CEeHLOPHOHAIBHYIO 3aBUCHUMOCTb, 00pa3oBaTh ropojickoe cooOIecTBO Ha
KOPIOPaTHBHBIX Hayanax, chopMHUpoBaTh CTaTyCHbIE TIPaBa M 00S13aHHOCTH TOPOXKaH,
MMEBIIIMX B rOpojie-KOMMYHE «HE3aBUCUMO OT UX MPUHAUICKHOCTH K TFIEMEHHOMY
WIT PUTYTTEHOMY COFO3Y . .. OJIMHAKOBBIE IIAHCHI HA cyniiecTBoBaHue» (Tam ske: 340).

Taxum oOpazoM, MprUMep FOPOICKOTO 3aKOHONATENBCTBA EBPOIEHCKUX CpeHeBe-
KOBBIX TOPOJIOB-KOMMYH YOexnan Bebepa B ToM, UTO TpaBO MO3BOJISET BBITECHUTH U3
cepbl COLMANTLHBIX CBSI3ei OTHOLICHHS, OCHOBaHHbIE Ha €CTECTBEHHO-POIOBBIX M Ma-
HYeCKO-PETTMTUO3HBIX HAYaNax, T. €. PeoIoieTh O0IIECTBEHHBIC CBS3H M OTHOIIICHVS,
XapakTepHble TpaauirioHHoMy Gemeinschaft-coo0iecTBy, 1 KOHCTUTYHUPOBAaTh BMEC-
TO HUX COLMAITbHBIE OTHOLIEHHS M OOIIIECTBEHHYIO OPraHU3ALIHIO IPYTOr0, COBPEMEH-
Horo tuna— Gesellschaft-o0iecTBo. 3nech BaXKHO TO, YTO HEMEIIKHI COIMOIIOT MOKa-
3bIBACT COYUOCO3UOAIOWUL NOMEHYUAT NPABd, TIONUEPKUBALET TO, YTO OHO SIBJISeT-
cs Hauanom-ocHosanuem coyuanvrHocmu Gesellschafi.

Bbis10 Obl OLIMOKOH BCELIEIO OTOXKIECTBIIATH COLMANTbHbIE OTHOLICHHS 3aMaqHo-
€BpOIECKOTro ropojia ¢ UX opuanyeckoit hopmoit u conepxkannem. CBoeobpasue
BeOEPOBCKOTO COLIMOJIOrOMPaBOBOrO MOAX0a U3yUEHHS 3aaJHOrO ropoa COCTOMT,
MOMHMO TPOYETO0, B TOM, YTO FOPHANYESCKHIA M HE FOPUIMYECKUI aCTIeKThI €ro Mo3Ha-
HUS TECHO B3aUMOCBf3aHbl. Ero moaxon MOKHO Ha3Bath cHHTeTHUecKuM (cM. [la-
Bb110B 2001: 17-21), Koraa coLMoIoruyeckoe OnucaHue 3anagHoeBponeicKoro Tumna
ropoJia, 3aKJrovaroleecs, Mpexk/e BCero, B OMUCAHUU W aHau3e creluduyeckoit
¢dopmbl 0b1ieHus (otHoeHui ) Buaa Gesellschaft, oprannuno nononHsercs opuau-
YeCKUM, UCTOPUKO-CPABHUTEIILHBIM, 3KOHOMHUYECKUM, BOCHHO-TOJIMTUYECKUMH ac-
riektamu ero no3Hanus (Tam xke: 26—32).

M. Bebep nomuepkuBajt, 4To NpH U3y4EHNH 3araJHOr0 Toposa «KHEOOXOIUMO CTpo-
TO pa3uuarh ero GopMaibHO-TPABOBYIO, COILIMOIOTMYECKYIO U MOJIMTHYECKYIO CTO-
pOHBI.... B (hopmasibHO-TIpaBOBOM OTHOIICHHUH KOPIIOpALMs TOPOKaH KakK TakoBasi U
ee YUpeKJICHHS ~IErMTHMHO ™ KOHCTUTYMPOBAJIMCH MOCPEACTBOM (JISHCTBUTEITBHBIX
WK (PUKTHUBHBIX)) MPUBHIIETUH, TaHHBIX MOJMTHUYECKOM, a THOT/Ia M BOTUMHHOI BJlac-
Thr0. OTYACTH X0/ COOBITHIA JEHCTBUTENILHO COOTBETCTBOBAJ 3TOM (popManbHO-Npa-
BOBOI cxeme. Ho yacto, mpuyem B BayKHEHIIMX CITy4asX, pevb II1a O COBEPIICHHO
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JPYTOM: O PEBOJTFOLIMOHHOM Y3ypIiaLliu, €CJI paccMaTpuBarh porcxofsuiee ¢ hop-
MaJTbHO-TIPaBOBOM TOUKH 3peHus» (Bebep 1994: 342). B Hay4yHbIX MyO/IMKaIMsIX, KaKk
oTMeyaJt HeMeIIKUH COIMOJIOT, 3aKOHHAs, JISTUTUMHAsI TIOCIIe0BaTeIbHOCTE 00pa3o0-
BaHUS U Pa3BUTHS TOPOAOB IMpeAcTaBiisieTcsi B Oomblueld Mepe, YeM 3To OblIo Ha
camoM Jiene: 3a Iopuandeckoit (hopMoii He 3aMedaroTcesl ee onpezesieHHble (haKTh-
YecKHe OCHOBaHUs, peajibHble coLpanbHble mpouecchl. Ho BHE3aKOHHOCTH («peBo-
JIFOLMOHHAS y3ypIalys») — 3TO UCTOPHYEcKas peajlbHOCTh 00pa30BaHus U pa3BH-
TSI MHOTHIX eBponielickix ropooBs (Bebep 2001: 290).

B sxoHOMHYECKOM OTHOLLIEHHH OCHOBA FOPOJCKOrO COKO3a CocTosia B 0OLIei mo-
TpeOHOCTH €ro JKUTelel B UCTIONIb30BAHNH «BO3MOYKHOCTEH YBETMUSHHS [IIAHCOB Ha
COBIT U JTOXONIOB KaXKIIoro ropokanrnHay (Bebep 1994: 332). D10 kenaHue nposiBiis-
JIOCh Cpeliv pa3HbIX rOpoXkaH Mo-pazHoMy. Haubornee coctositesibHbIe M3 HUX ObLTH
KPOBHO 3aMHTEPECOBaHbI B KOHLEHTpALMK OOJIbLLIEr0 MMYILIECTBA U IEHEXHOT0 Oorar-
crtBa B ropoae. HecBoboaHbie Ma ¥ OTMYIIEHHBIE HA 3apabOTKH B rOpoJ UMENU
IIaHC, TIOTYYXB JOXO/, YIUIATHUTh BBIKYTI M cTark cBOOOAHBIMH. K ToMy ke ropox mpe-
JIOCTABJISUT €10 SKUTEISIM BO3MOXKHOCTD XO3SICTBEHHO-9KOHOMUYECKOH Kapbepbl. Bot
Kak, Harpumep, 1o onvcaHuio Bebepa, MPOUCXOANIIO CTAHOBIICHHE BBIIBUTAFOIIETOCS
BBEpX 10 3KOHOMHUECKO JIECTHHLIE YeTOBEKa B cpeiHeBekoBoi Benerwin. OH HaunHan
B Ka4eCTBe JIOJIOYHMKA, PO3HUYHOTO TOPTOBIIa, TIOTOM MEePEXO/IHJI K TIOe3KaM 3a Mope,
MoJTy4ast B KPEWT TOBAPbI U JIGHBIW OT 3HATHBIX M OorathiX (haMunii, U npoaasai
ToBapbl Ha BocToke, 4ToOBI MO BO3BpaLllEHWH pa3ieUTh MPUOBLIL C 3aMMOABLIEM.
Ecnu obcrosTenbeTBa eMy ONaronpysTCTBOBAIN, TO MO MCTEYEHUH HECKOITBKUX JIET
OH npuoOpeTtas B BeHelu coOCTBEHHOCT B BUJE 3MITH, KOpalJiekt; Mociie 3TOro eMy
OTKPBIBAJICS JIOCTYIT B TIPUBHIIETUPOBAHHOE ropojickoe coclioue (Bebep 2001: 294).

B dopmupoBanmu 3anagHoeBponecKoro ropoackoro coodmectsa M. Bebep Tak-
JKe YUUTBIBAI MOJIMTHKO-BOSHHBIHN (pakTop, OTMeuas, 4To B OTJIM4Me OT cTpaH Boc-
TOKa Ha 3arajie, HaYMHas ¢ paHHero NeproJa aHTUYHOCTH conjurationes (KJISITBEH-
HBIE COIO3bI) OBLIU GoOpYJiceHHbIMU 2opodckumu corozamu (Bebep 1994: 354).
Ha Bocrtoke Boopy>keHHas criia BBICIIEH BJIACTH OCHOBBIBAIACh HA OT/IEIEHHUH BO-
€HHBIX OT CPEJICTB BeJIeHUs] BOOPY KEHHBIX JICHCTBUI U OT 0€30PYKHBIX MO/JIAHHBIX,
TO3TOMY «Ha 3TOW OCHOBE HE MOTJIa BO3HUKHYTH MOJIMTHYUECKAs, HE3aBHCHUMAas 110
OTHOIIICHHUIO K I[apCKOM BllacTh Oroprepckas odumHay (Tam xke: 353). Ha 3anane xe
BIUIOTH /10 UIMIIEPATOPCKOro MEPHOAA COXPAHSIICS MPUHLMIT CAMOIKHUITUPOBKH BOMCKa
(Tam >xe). EBpomnefickuii ropos BO3HUKAI B Ka4eCTBE COIO3a JIUI], SKOHOMHUYUECKH
CMOCOOHBIX CaMOCTOSITEILHO BOOPYIKAThCsl, pa3BUBAaTh BOEHHOE MCKYCCTBO M
OCYIIIECTBJIATh CBOIO OOOPOHY OT HempusTenel. ITo cBoeobpa3ne B BOSHHOMN
OpraHu3alMy 3anajgHoeBPONEHCKMX ropoAoB, noauepkusan M. BeGep, umeno
peliaroiee o0IEeCTBEHHOE 3HAYEHHE, IMEHHO 3TUM OOBSCHSETCS BOBHUKHOBEHHE
Ha 3armajie (¥ TOJIbKO TaM) KOPIOpaTuBHBIX ¥ aBTOHOMHBIX 001mH (Tam xe: 354).

BebepoBckuii coLMonoronpaBoBoi aHain3 3anagHoeBpoIelcKoro ropoaa rnoka-
3bIBaeT, YTO IOPUANYECKHE W COLMAJIbHBIE XapaKTepPUCTUKH 3araHOTO ropojia pac-
CMaTpUBAJINCh HEMEIKUM COLIMOJIOTOM B PABHOM CTEMEHH 3HAUUMBIMH IS
TIOHUMaHUS eBPOTIEHCKON ropoIcKoi coodrmecTa. OHHM B3aUMOIOTIONHSIOT IPYT APYTa,
B CBOEH COBOKYITHOCTH BCECTOPOHHE PACKPBIBAIOT COACPIKAHHE CUCTEMBI COLIMATBHBIX
CBsI3eH 3anaiHOeBpOIIelickol ropozckoii oOtHocTH. B camoM niene, ¢ onqHo# CTOpoHBbl,
00IIIECTBEHHO-UCTOPHUECKOE MPEOIONeHHE COLMATBbHBIX OTHOIISHHH TpaIUIIMOHATH-
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CTCKOI'O THIIa, PEryJTMPOBAHUE PA3HOIIACHI, KOH(IMKTOB MKy rpyTaMu ropoJic-
KOTo cOO0ILECTBA, a TAKKE SKOHOMUYECKHE HY Kbl M LIeJIM TOpoykaH TpeOyIoT afek-
BaTHBIX TIPABOBBIX (POPM, FOPUIMUECKUX MHCTUTYTOB. C Ipyroii CTOPOHBI, ABTOHO-
MU ropofa odecriednBaeTcss BOGHHOW CHIIOM, 33 IOpUIMUYECKOi 000I0UKOM MpaB 1
00s13aHHOCTE OIOPrepoOB CKPBIBACTCS TO MITM MHOE MPOTUBOOOPCTBO UX UHTEPECOB,
ampoLieccaM KOpropaTMBHO-CTATyCHON MHCTUTYLIMOHATM3aLMK FOPOICKOro coo01ie-
CTBa HEPEIKO TMpeANIecTBOBaIA y3ypHalys YbUX-TM00 Mpas.

Hrak, paccMOTpeB OCHOBHBIE MOMEHTBI BEOEPOBCKOTO TIOJIX0/Ia U3yUEHHS TpaBa
B paMKax CpeIHEBEKOBOTO 3amagHOEeBPONEHCKOro ropoaa-cooduiecTBa, MOXKHO
CKa3arh, YTO OH SBJIAETCS IPUMEPOM COLIMOIOTHUECKOTO TTO3HAHUS B3aUMOIEHCTBUS
Pa3TUYHBIX KOMITIOHEHTOB COILIMAJIBHOM CTPYKTYPBI 3alaiHOTO ropojia, U3y4eHUs
(YHKLIMOHUPOBAHHS TMPaBa B COBOKYITHOCTH OTHOLICHHH 3TOM COLMAITLHOM CUCTEMBI,
BBISICHEHUSI COIIMOTBOPYECKOM POJTH TpaBa v FOPUINYECKUX MHCTUTYTOB B MPOLIECCEe
coumasbHol Tpanchopmaimn Gemeinschaft-oomHoctu B Gesellschasft-o6imectso.

INogeenem ntoru. Copeprkanue npaBoBoi cormonornd M. BeGepa He Moxker
OBITh CBEICHO K HEKOTOPOMY OJJHOMY-EIMHCTBEHHOMY TTOJIOKEHHIO HJTH OTIIENTbHOM
WCCTIeIOBATeNThbCKON YCTaHOBKE, — B HEl BBIIEIISIOTCS Pa3IMUHbIe TPAHU N3YYeHUS
TpaBa ¥ PaBOOTHOLLEHHI1. Pa3HOCTOPOHHMIA aHaM3 NpaBa B O3HABATENBHBIX IPaHULIAX
COLIMOJIOTHH SBJISIETCS, TIOYKAITYH, ITIaBHBIM IOCTH)KEHHEM BeOePOBCKOM COIIMOTIOTHN
TpaBa, He UMEIOLINM aHaJlora B COIIMOJIOTMYECKON Hayke, 3a UCKITFOUeHUEM, ObITh
MO2eT, corrorioronpaBoBoii koHuernuuu T. Tlapconca (em.: ITazbipun 2001; [Tockonun
1995). BaskHo, uto y M. BebGepa conponornieckoe mocTHKeHe NMpaBa He CBI3aHO C
KOHBIOHKTYPOI U MO0 B HAyKe, OHO COCTaBIIsieT HEOOXOAUMYIO 00JIacTh COLIMOIIO-
TMYECKOro 3HaHMs, Ge3 KOTOPOii HelTh3s1 00eCTIeYrTh MOTHOTY TTO3HAHUS COLIMATEHOM
peanbHOCTH. braromapsi cBoeit MHOrorpaHHOCTH BeOEpOBCKasi COLIMOJIONHs TIpaBa
TIpe/ICTaeT Pa3BUTHIM COLMAITLHBIM 3HAHHEM, YCTaHABIIMBAIOIIMM HCCIeIoBaTelhC-
K€ HalpaBJIeHHs] B COBPEMEHHOH COIIMOJIOTHH TPaBa.
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